TULARE/KINGS COUNTIES PERSONNEL COMMITTEE
Tulare County Office of Education
Redwood Rooms C,D,E & F
Friday, September 29, 2023
9:00 a.m. - 11:00 a.m.

+* Welcome — Dedi Somavia

*

Certificated Contracts — Eleanor Welke, Lozano Smith

e Pregnant Workers Fairness Act: requires covered employers to provide
“reasonable accommodations” for a worker’s known limitations related to
pregnancy, childbirth, or related medical conditions.

%* Evaluations: Coaching to Improve Performance — Andy Di Meo & Robyn Narahara

e Presenters will outline how Visalia Unified turned their evaluation process
into a coaching model. Process steps and coaching documents will be shared
with the group.

(2

%* Credential Update — Sara Marvin

e SB 141 — Substitute Flexibility

e (California Statewide Assignment Accountability System (CalSAAS)
e Golden Handshake

e Upcoming credentials training

<* Next Personnel Committee Meeting — Friday, January 12, 2024

%* Upcoming Law Seminars

e The Essentials of Independent Contractor Agreements: Key Terms, Clauses, and Best Practices —

Thursday, October 12, 2023

e How to Comply with the New Title IX Regulations: A Practical Guide for Schools —

Wednesday, January 17, 2024
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Amendments to Overpayment Recovery Statute

and
The Pregnant Workers Fairness Act (PWFA)

Presented by: Eleanor Welke

Personnel Committee
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Amendments to

Overpayment
Recovery Statute
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Amendments to Education Code section 44042.5

= |n 2022, the legislature added
section 44042.5 to the Ed. Code,
which made it easier for school
employers to recover salary
overpayments from employees.

= Effective July 10, 2023, after less
than a year, that statute has now
been revised, effectively gutting the
District’s ability to unilaterally
recover overpayments upon notice
to the employee

Amendments to Education Code section 44042.5

o\ @ * Key Changes to Section 44042.5.
b Py \\ ’ = Employee must agree that the
| ¥ employer overpaid them in the
el N, 4 * i N amount claimed before
R - L .
| % ot Jf reimbursement method can be
;" determined.

=

W 1, O = |f the employee disputes the amount,
T the employer must initiate legal action
and obtain a court order (or binding
! arbitration decision, if provided for in
; an MOU or CBA) validating the
; .: claimed overpayment amount before
i ] overpayment may be recovered.
7 .. \"L




Key Take Aways

Review any CBAs or MOUs as those agreements may control.

Provide notice and receive agreement from any employees from
which you wish to seek reimbursement for overpayment.

. Train Human Resources and Payroll on the new procedures and
prohibited actions.

9/28/2023
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Purpose and

Provisions

Pregnant Workers Fairness Act (42 U.S.C. § 2000gg et seq.)

= Federal law effective June 27, 2023.

= Requires employers to reasonably
accommodate an employee’s known
limitations related to pregnancy,
childbirth, or related medical
conditions, unless the
accommodation will cause the
employer undue hardship.




Pregnant Workers Fairness Act — Overview Cont.

/ = Applies to a physical or mental

F : condition of a pregnant
. 4 employee.
' = Applies to both public and

private employers with 15 or
more employees.

- = Covered employee includes
\\ applicants.

Employees must... Employers must...

= Communicate their = Meet and discuss requested
limitation to their accommodations with the employee
employer. in a good-faith interactive process.

=  Accommodate an employee to be
able to perform essential functions of
the job; not necessarily employee’s
preferred accommodations.

=  May only deny the accommodation if
it presents undue hardship.

10
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Examples of Accommodations

= Sit more

= Drink water

= Park closer to work site

=  Work flexible hours

= Received appropriately sized uniforms and/or safety apparel

= Receive additional rest break time to use the bathroom, et, drink water,
rest

=  Be excused from strenuous activities and/or activities that involve
exposure to compounds not safe for pregnancy

= Take leave or time off to recover from childbirth

.S
11
11
Other Examples??
Can you think of any other examples of accommodations that you might
encounter with pregnancy or childbirth related medical or physical
conditions?
.S
12
12
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Employers must not...

= Deny a reasonable accommodation unless the employer can

demonstrate that the accommodation would impose undue hardship.

= Deny employment or employment opportunities due to the need for
reasonable accommodation.

= Take any retaliatory actions on account of an employee requesting or
using a reasonable accommodation.

= Require an employee to take leave when another reasonable
accommodation could be provided.

= Require an employee to accept accommodations if the employer did
not properly engage in the interactive process and discuss the
accommodation with the employee.

.S
13
13
Medical Documentation
PWFA does not specifically require or allow employers to ask for medical
notes verifying the employee’s limitations.
EEOC Proposed Rule:
=  Employer can only seek documentation if it is reasonably required to
determine whether to grant the requested accommodation.
= Documentation requested must describe or confirm:
» The physical or mental condition;
» That is related to, affected by, or arising out of pregnancy, childbirth, or related
medical conditions; and
» That a change or adjustment at work is needed for that reason
.S
14
14
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Some Hypotheticals...

Hypo 1: A high school Geometry and Algebra Il teacher passes you in the
hallway before the start of school and you stop to say good morning and ask
her how she is doing. You know that she is about six months pregnant with
her first child. She tells you that she has been getting tired easily lately and
finds that she needs to sit down often during the day. You tell her that you
are going to have a stool sent to her room so that she can sit while she is
conducting her lessons at the front of the class. She says thank you and you
continue on your way back to your office.

Thoughts? Concerns?

15

15

What if...

Hypo 1: What if the teacher was a kindergarten teacher expressing the
same physical limitations (i.e. needs to sit frequently)?

Would you do anything differently?
Would other accommodations be appropriate?

What about a doctor’s note?

16

16
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More Hypotheticals...

Hypo 2: You have a custodian who has just recently informed you that
she is pregnant. You know that the employee had complications with
her last pregnancy and is very nervous. She presented you with a note
from her treating physician yesterday afternoon stating that she cannot
lift more than 50 pounds.

What steps would you take first?

Are there any reasonable accommodations that the District can
provide?

17

17

What if...

Hypo 2: What if the custodian told you that she cannot lift anything heavy because her mother-in-
law told her it would cause her to lose the baby?

What if she told you that she cannot use a particular cleaning solution that has been used in the
classroom since the COVID-19 pandemic?

What if she told you that she needed to take frequent breaks to use the restroom throughout the
day?

What if she asks to be allowed to drive her car onto campus to park closer to the maintenance shed?
Asks for a golf cart to be able to drive from one location to another on campus?

What if, after she returns from parental leave, she tells you that she has postpartum depression and
cannot work her shift at night because it increases her anxiety.

18

18
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One More Hypothetical...

Hypo 3: You have a technology director who tells you that she is suffering
from Hyperemesis Gravidarum. The director typically works 7:00 a.m. to 3:00
p.m. (although she is an exempt employee). She tells you that it is worse in
the morning and she needs to move the start time of her schedule to 10:00
a.m. She says that she will work from home in the morning before she comes
in, if she can, and she will stay later to make sure her work gets done.

What steps would you take first?

Is the requested accommodation reasonable?

19

19

What if...

Hypo 3: What if the District told the technology director that she could just take leave until she feels
better enough to return to her regular work schedule?

What if she requests to work entirely remotely? The entire pregnancy? For the first three months?
What if the employee was a teacher requesting to work remotely in the morning? All day?

What if the teacher was an independent study teacher teaching only online classes?

What if the employee was the school site secretary?

What if the employee (teacher, tech director, or secretary) provides a doctor’s note stating that they
cannot return to work in any capacity for the duration of the pregnancy?

20

20

9/28/2023
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Interaction with Existing

Federal and State law

Federal law State law

= Family and Medical Leave Act = (California Family Rights Act
(FMLA) (CFRA)

= Providing Urgent Maternal = (California Pregnancy Disability
Protections for Nursing Mothers Act Leave (PDL)
(PUMP Act) = Fair Housing and Employment

= Title VII Act (FEHA)

=  Americans with Disabilities Act (ADA)
= Pregnancy Discrimination Act (PDA)
= PWFA

A

22

22
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FEHA vs. PWFA

Employers with 5+ employees

Requires reasonable accommodations for
pregnancy, childbirth, and related
medical conditions . . ..

Upon the advice of a health care provider
(aka requires medical documentation)

Employers with 15+ employees

Requires reasonable accommodations for
pregnancy, childbirth, and related
medical conditions . . ..

Without medical documentation unless it
is reasonably necessary to determine
whether to grant the accommodation

1S
23
23
Take Aways
* Remind employees of their obligations to engage in the interactive
process and provide reasonable accommodations to employees with
pregnancy related limitations.
* Take this time to refresh employees on the interactive process.
* Ensure that employees are aware of employees’ rights to request
reasonable accommodations related to pregnancy, childbirth, or
related conditions.
* Train staff on new changes, including limitations on when to request
medical documentation.
1S
24
24
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Thank you from
Lozano Smith.

Together with you, we’re impacting
communities and lives through:

= Professional development

= Volunteer projects

= Sponsorships and award programs
= Scholarships

#BlueHatProject
#LozanoSmithFoundation

25

25
Eleanor Welke
Partner
Tel: 213.929.1066
dserrano@lozanosmith.com
26

9/28/2023
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Disclaimer: These materials and all discussions of these materials are for instructional purposes only and do not constitute legal advice. If you need legal advice, you should contact your
local counsel or an attorney at Lozano Smith. If you are interested in having other in-service programs presented, please contact clientservices@lozanosmith.com or call (559) 431-5600.

Copyright © 2023 Lozano Smith

All rights reserved. No portion of this work may be copied, distributed, sold or used for any commercial advantage or private gain, nor any derivative work prepared therefrom, nor shall
any sub-license be granted, without the express prior written permission of Lozano Smith through its Managing Partner. The Managing Partner of Lozano Smith hereby grants permission
to any client of Lozano Smith to whom Lozano Smith provides a copy to use such copy intact and solely for the internal purposes of such client. By accepting this product, recipient agrees
it shall not use the work except consistent with the terms of this limited license. #4887-8205-7343

27

27
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Pregnant Workers

The United States Congress recently passed the Pregnant Workers Fairness Act
(PWFA), a new federal law that requires covered employers to provide “reasonable
accommodations” for a worker’s known limitations related to pregnancy, childbirth,
or related medical conditions, unless the accommodation will cause the employer
“undue hardship.” The PWFA, which applies to public and private employers with
fifteen or more employees, became effective on June 27, 2023.

Reasonable Accommodations under the PWFA

Under the PFWA, employers must only reasonably accommodate “known”
conditions of the pregnant employee. Therefore, to receive such accommodations,
employees will generally need to communicate their limitations to their employer.

Employers must then engage in the interactive process with the employee. This
includes meeting and discussing the requested accommodations with the employee
and accommodating them in a manner that allows them to perform the essential
functions of their job to the extent such accommodations will not cause the
employer “undue hardship.” An “undue hardship” is significant difficulty or expense
for the employer.

The U.S. Equal Employment Opportunity Commission (EEOC) defines reasonable
accommodations as “changes to the work environment or the way things are usually
done at work.” For example, reasonable accommodations might include allowing
the employee to sit more, receive closer parking, work flexible hours, receive
appropriately sized uniforms and safety apparel, receive additional break time to
use the bathroom, eat, drink water, and rest, and be excused from strenuous
activities and/or activities that involve exposure to compounds not safe for
pregnancy.

Employer Prohibitions
Under the PWFA, it is unlawful for an employer to:

e Require an employee to accept an accommodation without first engaging in a
discussion about the accommodation with the worker;
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e Deny ajob or other employment opportunities to a qualified employee or applicant based on the
person’s need for a reasonable accommodation;

e Require an employee to take leave if another reasonable accommodation can be provided that would
let the employee keep working;

e Retaliate against an individual for reporting or opposing unlawful discrimination under the PWFA or
participating in a PWFA proceeding (such as an investigation); or

e Interfere with any individual’s rights under the PWFA.
Documentation of Medical Condition Limited Under the PWFA

Critically, the PWFA does not explicitly require medical documentation or verification from a health care
provider establishing the employee’s need for an accommodation. The EEOC, which administers and
enforces the PWFA, recently issued a proposed rule which, if adopted as written, would clarify that an
employer is not required to seek supporting documentation from the employee, and if it does, it is only
permitted to do so if it is reasonable to require documentation to determine whether to grant the requested
accommodation. Moreover, the proposed rule provides that the documentation itself must be reasonable. It
must describe or confirm: (1) the physical or mental condition; (2) that it is related to, affected by, or arising
out of pregnancy, childbirth, or related medical conditions; and (3) that a change or adjustment at work is
needed for that reason.

The Notice of Proposed Rulemaking was published on August 11, 2023, with public comments welcome for
60 days.

Impact of the PWFA on California’s Fair Employment and Housing Act

Existing law under California’s Fair Employment and Housing Act (FEHA), which predates the PWFA, requires
employers with at least five employees to provide eligible employees, upon request, with reasonable
accommodations for a condition related to pregnancy, childbirth, or related medical condition, upon the
advice of their health care provider. Reasonable accommodations could include transfer of the employee to a
less strenuous or less hazardous position, if requested.

The main difference between the PWFA and FEHA is that FEHA contemplates input from the employee’s
health care provider on the need for accommodations, where the PWFA does not. Thus, employers will need
to be mindful of this change going forward when engaging in the interactive process with pregnant
employees or employees recovering from childbirth or related conditions.

Takeaways

The PWFA does not replace FEHA. Rather, the PWFA expands and provides concrete examples of reasonable
accommodations that may be provided to eligible employees and also limits the ability of an employer to
require medical documentation from a qualifying employee when evaluating potential accommodations.
Employers should review and update their policies and collective bargaining agreements regarding
reasonable accommodations for pregnant employees and employees recovering from childbirth or related
conditions to ensure they are consistent with the PWFA.

L.ozano Smith

= o

© 2023 Lozano Smith
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If you have questions about the PWFA, reasonable accommodations, or for help with any labor and
employment issues, please contact the authors of this Client News Brief or an attorney at one of our eight
offices located statewide. You can also subscribe to our podcasts, follow us on Facebook, Twitter and LinkedIn

or download our mobile app.

As the information contained herein is necessarily general, its application to a particular set of facts and
circumstances may vary. For this reason, this News Brief does not constitute legal advice. We recommend
that you consult with your counsel prior to acting on the information contained herein.

Llhﬁdl’lﬂ Smith
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Visalia Unified Foundations

Core Beliefs and Commitments
|

q"‘ All students can achieve at high levels and demonstrate continuous growth

« Providing high-guality learming ssperences that allow all students to reach their fullest potential
* Eguipping stodents and stalt with the educational tocis nocessary for achievement and growth

Every Student
Learning
Every Day

17‘ Family and community engagement is key to student success
* Providing familes aad community members pathways of Connectivity to the education system
« Faciitating timoty and consistent communication to position families 10 participate in ther students’ leaming expenences

Our Vision:

Every Student
Empowered

.‘7‘ Learning environments should be safe, supportive, and innovative

« Cromting physical and social-emational safety n ol loarning environmaonts
* Praviding all s
* Degg SN SOVHONMENTS That drive Innovative peactices WO Shedent OUloomes

nsurng all students are knorwn by thewr name, welcomed each day, and ¢ o 1o moaningful activities

pd 10 Be succemiul

to Achieve Future
SUCCess

- L:,ammitment for Student Learning —— trate g ic Plan

Cortinually mgeove proceses and v pyiberm Craure egutabiie sfocation of rencurcm
Crvire » Mrong ‘ourvdeton Nor o lsarrey Focktabe pattrweys of conrectivity
Errprower Load bers and (MY

Hiwe @ Agh auaity, srotwissonaty then we will enswe the success of
each and every student

Uradned wiwaioe e
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The Role of The District

100% of
Students
Graduating
College & Career
Ready

.#)
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Re-Thinking Teacher
Evaluations
What’s the point ?

Our Current Reality - with students
Our Current Reality - with teachers
Our Current Reality - with administrators

So again ......... What'’s the point
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Core Mission

To in
To i
To s
mea

To s
lead
To s
coac
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The power of a coach

= “Everyone
becomes better

tl‘\rnl inh cAaarhina ?’

Ki All Certificated and Investment also 1€
management staff includes of
are taking partin instructional to

the coaching coaches at all sites
process

L@ﬂ/’a | BELIEVE IN, | BELONG IN... |AM VUSD
u ED SCHOOL
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The Importance of a partnership

o |t started with an honest
working relationship

e We mutually agreed on
the need for change

e We worked Collaboratively
throughout the process

Vigag  uNIFIED TEACHERS AgsooramioN

Lm/,a | BELIEVE IN, | BELONG IN... |AM VUSD
CHOOL
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How did we complete this process?

e 1In 2017, the district and labor partners assembled a task force of
administrators and teachers

e This team met monthly in a collaborative manner to develop what we
felt this needed to look like

e We conducted a research study on best practices
Staff Coaching / Evaluation documents were created

e The team negotiated language in the contract to support this new
model of certificated support

e In 2018, a few sites piloted the model. Throughout this pilot year the
team met to consider the effectiveness of the work and made
appropriate changes

e The task force co-presented (a teacher and an administrator) the new
model to each site to ensure a consistent understanding

Lm/,a | BELIEVE IN, | BELONG IN... |AM VUSD

D SCHOOL
DISTRICT
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California Standards for the Teaching Profession
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https://drive.google.com/file/d/1Bn7y-ISWAUCIwvcTMIM_x2Z1lYCipJ12/view?usp=sharing

VUSD Evaluation to Growth Model

In the Past
e Site leadership evaluated
tee R =
ele fashion
e ltwas a |
o Le the
are CheCkOf at the
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Now

Site leadership and
certificated staff discuss and
collaborate on specific
elements that will promote
individual growth.

Leadership coaches facilitate
coaching conversations
throughout the cycle to foster
growth in teachers.
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VUSD Evaluation to Growth Model

e Two Cycles (One in each semester)

e For each cycle, the teacher is observed, given feedback, and
coached a minimum of 4 times (requested. scheduled, or
unscheduled) . So at minimum 8 touch-points annually

e At the completion of the first cycle, the teacher and
administrator have a formal meeting to discuss growth and next
steps for the second cycle

e A culminating meeting takes place at the end of cycle 2

e The cycle repeats with both cycles completed by April 15™

e The administrator has the discretion to visit and observe the
teacher’s classroom as frequently as needed for continuous

. feedback and coaching
Vm{{g | BELIEVE IN, | BELONG IN... | AM VUSD

UNIFIED SC|
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Previous Evaluations

BE READY | BE PRESENT | BE SUCCESSFUL | BE CONNECTED

PROBATIONARY TEACHERS

PERMANENT TEACHERS

4 Evaluations per year

* [t was a
' Echeckoff
. list
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December 2nd and March 1st

2 Evaluations every other year

Etc.
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Coaching Model

PROBATIONARY TEACHERS PERMANENT TEACHERS

Teacher chooses two of the 38
r the

e Eight pre-determined basic core °
C&TP alamante ( 2 iaare) g per
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with facilitator.

Form with facilitator.
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PROBATIONARY
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DOCUMENTS
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https://drive.google.com/drive/folders/1rVb7kITS08l3co7_XBoZzOGjhy0Kcnsm?usp=drive_link
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Nuts and Bolts

e Through the e calibrate

around:
How we How we will
organize our collect our data
duties to
accomplish this
How ow we will
struc pond when
em e teachers
conv on't make
progress
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# Formative Checkpoint- Prior to Nov 15 & Feb. 15 #

Crpcryes 10

VISALIA UNF .0 SOM0O0L DR

PUEMANINT TEACHER - FOsw AS
Vi n e O VLAC G PR TR R WA T e e B e e e}

POCATANCAL, RO s DOC UMM "

e -

1 Thers st be mhgan L et g b | Ty Bos S —
E Thon vt sl bn comnpbntud 8 s of havy Wevs gus paws —8
P 10 N 15 ad e gren %o ey 197

Cam iwmg edes emsem vae hmer el Gatee Be swet ade

[ R —
Ao s sy v —

Vet

Votars

Sonet Damirmmanny o0 8 POF b baaman Rensrurs by Wy 7° (it ol pusiarten soopmwenl  Copy
o AY

Poge 2 W2




End of the year professional growth summary-
* Probationary and Permanent

VISALIA UNIFIED SCHOOL DISTRICT
PROSATIONARY AND TEMPORARY - END-OF-YEAR PROFESRONAL GROWTH SUMMARY COVEN SHELT - FORM A

Trase o hoew

mgeyme v

~ e —— v ¥

s A —

G w1 St 0 4 Mgt

o few

. lempemws | ey ot Tear g Carrae (ptwne St Area\ spwves

]

L rre by bt | a0

»

VISALIA UNIFIED SCHOOL DISTRCY
PERMAMENT - END-OF YEAR PROFESIIONAL GROWTH SUMMARY COVER SELT - FORM AL

T .~

g Mate TomPung Dol sate Crodmet o Yudent | hva T apwrwras

bt e

(o a1 Vg 0, A g

Meets o Eaceeds AN L S5andards (Meetng al v standands
i 3t Applying or above AND Meets Profestional

Cutiey/ Rerpossaiitie)

B o Dacmns o8 e CXTP

Moty of [mosadt o VLS W ohe i im o DNE o, Saiguin s Bw

Emerging Towads Meeting S1andards imeets bess thas four
wandards AND Meets Proftewionsl Duties/Rewponbiees |
ot "N o e 5T

v on P 03 e L) gt

—_
Ve 1@oon e (e a1 Teem Kot one

Mewn (O T rvass (e ol Qo gmdir o

Approaching Standardh (meets ot least 4 itandards AND
Meets Professions! Outier/ Resposstebtied)

Meam 4 5 05TH

Meems VWAD Framraone [Wre e Argomubere

Doen Not Meet Standards
Ty wd et (b rw b Mo

Cums ot ot (S P ihv i ol DT 0 el S By

Maets o Faoeads AS Sok @ 1) (L "
ol Apphyng Ov Aburve ANG Meets Profevionsl
Dutiey/Rerporodittien]

|
e Ve o Dsowets st (317 s

Mawti o (0 pves P10 P At D, Do g By

Emarging Towards Meeting S1angards (meets Dwo o s
AND Mewts Prof Cumes/ Nesor "

- l e ]

R A
B i T e P
(e i gt
.

L e L R e e e |
A b e ot oh e e vt |

| Moty UAD Protersenel (newt a0 Semometates

Aopr vaching Standard) (meets 3t leaat thooe elervents AND
Meets Prof 3 Cuthor Mpipos Atiet|

M, 1ve (M w9 () P e,

Vow s Vo4T P ibrtinns Dl e ! Moy

Dt g W it e v et P Bws ot et A i 4
O e i ]

Coer Mot Mest Stasdarth

e et ——t ey Ut
Do rnd el VLD Sedbrrinn g Dhwy et B nn e o
_ Mgt mewhaston rest

Vet Oprs N it o of I gy
Lot wiring O (90 Pt I gt} b kg0
1o S (N 1% v8 Farars, and Ve Tel e )
B b R ety eghe rm——

ey

Pormanant Teachert ¥ 100 W0t SMAeet AR 0L W § W00N0
e R B e e




BE READY | BE PRESENT | BE SUCCESSFUL | BE CONNECTED

Coaching and Growth in the Future...

e Creating task forces to update counselor and
non-classroom teacher evaluation documents to align
with the certificated professional growth model

e Creating a task for to update the classified evaluation
| coaching model

e Continue to foster a culture of coaching and
collaboration in the district
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Substitute Flexibility
AB 141

The recent passage of the AB 141 continued the extension of the number of cumulative days a
substitute teacher can serve in the classroom for one teacher of record until July 1, 2024.

General Education Setting Special Education Setting Career Technical Education (CTE) Setting
60 60 30

Credential Type and Doc. Code

Single Subject Teaching Credential (TC1)

B B
Career Technical Education (CTE) Teaching None None 60
Credential

Designated Subjects CTE 30-Day Substitute None None 60
Permit (SUBV)

Variable Term Waiver None None None

University or District Intern Credential (TC1: IN, None None None
TC2: IN, TC3S: IN or TC10)
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